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1.  Aforesaid appeal by assessee for Assessment Year [in short

referred to as ‘AY’] 2015-16 contest the order of Ld. Commissioner of

Income-Tax (Appeals)-3, Thane [in short referred to as ‘CIT(A)’], Appeal
No.10201-THN/17-18 dated 01/08/2018 on certain grounds of appeal.
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2. The Ld. AR for assessee, at the outset, pressed only for additional
grounds of appeal in view of the fact that another assessment has been
framed subsequently for AY 2012-13 u/s 143(3) r.w.s.147 of the Act and
the same has bearing on the issue. The additional ground of appeal read

as under: -

On the facts and circumstances of the case and in law, the appellant may please be
allowed a relief to the extent of the value of flats / shops which has already been
taxed in A.Y.2012-13 vide assessment order dated 27-12-2018 passed under
Section 143(3) r.w.s. 147 of the Income Tax Act and thereby reducing the capital
gain arising upon transfer of said flats /shops during the year under consideration to
that extent.

It is evident that the assessee while accepting the quantum additions as
made during the year, is only seeking relief of capital gain to the extent
that has already been taxed in AY 2012-13. The Ld. DR submitted that
the issue being factual matter would require verification and therefore, it
may be restored back to Ld. AQ.

3. We find that an assessment has been framed for the year under
consideration u/s 143(3) on 29/12/2017. It transpired that the assessee
entered into development agreement with an entity namely M/s Ami Infra
vide agreement dated 23/01/2012 and received 9.66% area in the
project which include certain flats and shops. The details of the same
have already been extracted in para-4 of the order. In all, the assessee
received 9 flats and 5 shops. Out of the same, the assessee sold 4
shops and 1 flat during this year for aggregate consideration of Rs.67.20
Lacs and reflected Long-Term Capital Gains of Rs.64.11 Lacs. However,
after perusal of documents and assessee’s submissions, Ld. AO
concluded that the aforesaid gains would be assessable as Short-Term
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Capital Gains only. The Ld. AO also opined that the said gains should
have been offered to tax in AY 2012-13 i.e. in the year in which rights of
development were transferred to the builder. The stand of Ld.AO, upon
confirmation by Ld. CIT(A), is in further appeal before us.
4. Before us, Ld. AR has submitted that the assessee has accepted
the assessment order for AY 2012-13 and therefore, the assessee be
allowed a relief to the extent of the value of flats / shops which has
already been taxed in A.Y.2012-13 vide assessment order dated
27/12/2018 passed under Section 143(3) r.w.s. 147 of the Income Tax
Act. Going by the same, we deem it fit to restore the matter back to the
file of Ld. AO for the limited purpose of re-computing the gains earned by
the assessee in the light of reassessment proceedings for AY 2012-13
and provide the requisite relief, as available to the assessee. The
assessee is directed to provide the necessary details as well as
computations.
5. The appeal stand partly allowed for statistical purposes.

Order pronounced on 04" January, 2021.
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